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CARLSON, JUSTICE, FOR THE COURT:
1. Today's case is before this Court on interlocutory apped from the Lamar County
Circuit Court’'s denid of summary judgment as to the surviva clam against Methodist Hospital
of Hattiesburg, which is now known as Wedey Hedth Center (Wedey), for Vivian Whedess's

pan and suffering experienced prior to her desth at Wedey. Finding that the trial court was



correct in permitting the survival action to proceed, we affirm the judgment of the Lamar
County Circuit Court and remand.

STATEMENT OF THE CASE AND
THE PROCEEDINGSIN THE TRIAL COURT

12. On May 12, 1998, Linda Richardson filed a complaint asserting a wrongful desth dam
agang Wedey for the death of Whedess, her mother. The dyle of the case regarding the
plantffs stated “Linda Richardson, individudly and on behdf of the wrongful death heirs of
Vivian Whedless, deceased.” The complaint aleged the wrongful desth beneficiaries to be
Richardson and Vivian's sons, Harlea Whedess, Herman Leon Whedess, Robert Whedless,
and Luther Whedless. There was no separate clam asserted by the Edate of Vivian Whedess,
and it is without dispute that no estate had been opened at the time the suit was commenced.
Paragraphs five and sx of the complant referred to Whedess's dleged pan and suffering.
Paragraph six of the complaint aleged in pertinent part:

That the actions and/or omissons on the part of [Wedey's] agents, employees,

representatives, nurses and daff proximatey caused or proximady contributed

to pan and suffering experienced by Vivian Whedess during her admisson to

sad hospitd and proximady caused or proximately contributed to Ms.

Whedess death and for which the Paintiffs herein demand compensation for

pan and auffering experienced in the past by Vivian Whedess, the desth of

Vivian Whedess, compensation for medicd and hospital expenses incurring

during Ms. Whedess hospitdization a [Wedey's facility, compensation for

loss of society, love and affection and loss of wages that Ms. Whedess may

have earned during the remainder of her norma work life, together with buria

expenses and compensation for pan and uffering of each of the Plantiffs in the

loss of their mother.

Wedey's subsequently filed motion for summary judgment was granted by the Lamar County

Circuit Court, Judge R.I. Prichard, Ill, presding, and Richardson appedled. In Richardson v.



Methodist Hosp. of Hattiesburg, Inc., 807 So.2d 1244 (Miss. 2002) (Richardson 1), this
Court dfirmed the trid court’'s decison granting summay judgmet as to the isue of
wrongful death; however, we determined that dthough the survival datute was not specificaly
pleaded in the complaint, the pleadings did set out two separate causes of actions. Id. a 1247
This Court hdd that “Richardson demondtrated a genuine issue of materiad fact requiring a trid
on her separate cause of action for Whedesss pain and suffering;” therefore, the case was
remanded back to the Lamar County Circuit Court in order that a jury could decide this
remaning dam. 1d. at 1248.

113. Upon remand, Wedey filed a Motion to Digriss or for Summary Judgment arguing that
dthough this Court uphdd a survivd action, the Edtate of Vivian Whedess, the red party in
interest, was not a party to this action. On July 23, 2002, the tria court granted Wedey's
motion to dismiss pursuant to Miss. R. Civ. P. 12(b)(6), on the grounds that since al wrongful
death dams had been dismissed by the trid court and afirmed by this Court and that the
wrongful death beneficiaries were not the proper parties to advance a survival action inasmuch
as no edtate had ever been opened, there was no claim upon which rdlief could be granted.

14. On July 26, 2002, Richardson petitioned the Lamar County Chancery Court to open an
estate for Vivian Whedess and to appoint her (Richardson) as adminigtratrix of the estate. On
August 7, 2002, the chancery court entered an order granting letters of adminigtration to
Richardson as adminidratrix of the Estate of Vivian Whedess, and acknowledging that other
than a few persona items, the only “posshble’asset of the estate was “whatever interest the

Estate may have as to pan and suffering and any other clams’ in the pending circuit court
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action agangt Wedey.! Theredfter, the chancellor entered a separate order authorizing
Richardson, as adminidratrix, to join the pending circut court action on behdf of the “Edate
of Vivian Whedess” Richardson thus filed an amended complaint in the pending circuit court
action on Augus 16, 2002. This amended complaint dleged a survivd action and was syled
“Linda Richardson, individudly and on behdf of the wrongful death heirs of Vivian Whedless,
deceased, and the Edate of Vivian Whedess, by and through Linda Richardson,
Adminigtratrix.”?

5. On September 18, 2002, Wedey filed a Motion to Strike Plaintiff’s Amended
Complaint, or Alternativey, its third Motion for Summay Judgment, dleging that (1) the
wrongful death dam had been dismissed by the trid court and affirmed by this Court in
Richardson I, (2) the Estate of Whedess was a “dranger to the litigation” pursuant to Miss.
R. Civ. P. 15 and had not met the requirements under Miss. R. Civ. P. 24 to properly intervene,
and (3) the Edate’'s survivd action was barred by the two-year dtatute of limitation provided
in Miss. Code Ann. § 15-1-36 (Rev. 2003). On December 16, 2002, the circuit court entered
an order dismissng the wrongful death clams, however, the circuit court permitted Richardson

to proceed with the surviva clam. Thetrid court held:

The chancery court order named Wheeless's surviving heirs to be not only Richardson and Harlea
Wheeless, Herman Leon Wheeless, Robert Wheeless, and Luther Wheeless, as dleged in the original circuit
court complaint, but also Douglas Ray Wheeless, likewise a son of Vivian.

?Notwithstanding Richardson’s falure to seek leave of the circuit court to filed an amended
complaint, the circuit judge in due courseissued its opinion and order which acknowledged the amended
complant and dlowed itsfiling.



Though the Missssppi Supreme Court divined a survival claim in the pleadings,
(which managed to lay hidden even to the drafter of those pleadings), there dill
did not exig a party plantff to collect those damages. Miss. R. Civ. P. 17(a) and
19 (@) do indeed speak of the “red party in interest” and joinder of a necessary
party. However, this Court cannot escape drawing the necessary inference that
“red party in interes” or necessary party must actually be in existence to be a
real or necessary party before any gpplicable datute of limitaions expires.
“Linda Richardson, Individudly and on behdf of the wrongful desth heirs of
Vivian Wheedless, deceased” is not the same party as “Linda Richardson,
Adminidratrix of the Estate of Vivian Whedess, deceased.” The Estate was
amply not in exisence until August 7, 2002. This is not a matter of semantics
but of statute. Therefore, the only way the Court can balance the Mississippi
Supreme Court’s February 28, 2002 opinion with Miss. Code Ann. § 91-7-233
and 8 15-1-36 and dlow the Edtate to proceed, is to recognize the existence of
anew species of plantiff: “The Notice Plaintiff.”

(emphagisin origind).

T6. On January 2, 2003, the trial court certified its order for interlocutory apped. On April
22, 2003, this Court granted Wedey permisson to appea pursuant to M.RA.P. 53 Wesley
argues that proper and sufficient notice was not provided in the origind complaint that the
Egsate of Vivian Whedess was advancing a surviva action; that the Edtate's attempt to
intervene was not timdy; that the Estate’'s clam was barred by the two year statute of limitation
st forth in Miss. Code Ann. 8§ 15-1-36; and that there was no authority supporting recognition

of the“notice plaintiff.”

*We acknowledge a substantial passage of time since we granted permission for this interlocutory
appeal. Subsequent to our grant of permission to appeal, the appeal was stayed, on motion of Wesley, due
to liquidation proceedings pending in Virginia against Wesley's insurer. Once this issue was resolved and the
trial court record was received in this Court on January 13, 2004, the Clerk’s office on the same day sent
notice to the parties regarding the briefing schedule, and briefing was completed by the parties on June 4,
2004.



17. An gppellate court may &firm a trial court if the correct result is reached, even if the
trid court reached the reault for the wrong reasons. Puckett v. Stuckey, 633 So.2d 978, 980
(Miss. 1993). See also Mason v. Southern Mortg. Co., 828 So.2d 735, 738 (Miss. 2002).
While we afirm the tria court’s order denying summary judgment as to the surviva action,
we do not agree with the necessty of cregting a “new species of plaintiff” in order to affirm.
Finding that Richardson, as Adminidratrix, properly ratified and joined the action by amended
complant within a reasonable time after Wedey's objection that the wrongful death
beneficiaries were not the red party in interest to prosecute a clam under the surviva datute,
we affirm the judgment of the Lamar County Circuit Court.

ANALYSIS
118. The cases are legion wherein this Court has held that we apply a de novo standard of
review of a trid court's grant or denid of a motion for summary judgment. Satchfield v. R.R.
Morrison & Son, Inc., 872 So.2d 661, 663 (Miss. 2004); McMillan v. Rodriquez, 823 So.2d
1173, 1176-77 (Miss. 2002); Lewallen v. Slawson, 822 So.2d 236, 237-38 (Miss. 2002);
Jenkins v. Ohio Cas. Ins. Co., 794 So.2d 228, 232 (Miss. 2001). Summary judgment shal be
granted by the court if “the pleadings, depostions, answers to interrogatories and admissions
on file together with the dfidavits, if any, show that there is no genuine issue as to any
materid fact and that the moving party is entitled to a judgment as a matter of law.” Miss. R.
Civ. P. 56(c). See also Brown v. Credit Ctr., Inc., 444 So.2d 358, 362 (Miss. 1983). The

moving party has the burden of demondrating that there is no genuine issue of materid fact



in exigence, while the non-moving party should be given the benefit of every reasonable doubt.

Tucker v. Hinds County, 558 So.2d 869, 872 (Miss. 1990).
|. Notice.

T9. This Court has previoudy considered and decided the issue of whether Wedey had
proper notice as to a surviva action based upon the dlegations contaned in the origind
complaint. See Richardson |. In resolving the origind gppedl and denying rehearing, this Court
hdd that “[tlhough the survivd satute® [wa]s not spedificdly cited in the complaint, the
pleadings in this case delineste two spedfic causes of action and are suffident under our
system of notice pleadings” 807 So. 2d 1247. We determined that Richardson's expert,
Crystd D. Kdler, a Regisered Nurse and Certified Lega Nurse Consultant, was qudified to
tedify as to the “appropriate standard of nurdng care and the deviations from that standard.”

|d. at 1246.

There is auffident proffered evidence from Keler for a jury to consder
whether the inadequate nursng care resulted in worsening Whedlesss physical
pain and suffering.

Congdering dl of the evidence in the light most favorable to Richardson, we
find there is a genuine isue of fact concerning whether Whedess suffered
more physcdly and incurred more expense from the falures of the nursing
daf documented by Whedesss expert and that the drcuit court improperly
granted summary judgment asto pain and suffering.

Id. at 1246-47.

“The surviva statute is Miss. Code Ann. 8§ 91-7-233 (Rev. 2004), which states in pertinent part:
“Executors, administrators, and temporary administrators may commence and prosecute any persona action
whatever, at law or in equity, which the testator or intestate might have commenced and prosecuted.”
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910. Both the drcuit judge and Wedey's counsel opine that our decison in Richardson |
is contrary to our decison in Wilks v. American Tobacco Co., 680 So.2d 839 (Miss. 1996).
We disagree.  In Wilks, after a judgment on a jury verdict for the cigarette manufecturer, the

decedent’s heirs appealed to us assarting inter dia that they were entitled to lifetime damages

under the wrongful deeth statute. We held in Wilks:

The survivd satute permitted a cause of action for persond injury suffered by
[the decedent] during his lifetime. Again, the jury found in this case tha the
decedent’s death was not related to the cause of action as presented by the
plantff. As contended by [the defendant], the heirs faled to dternatively base
their cause of action on the surviva datute a any point in time during this
litigetion. The complaint and tria proceeded exclusvely under the wrongful
death datute. [The defendant] cannot be blamed for the hers falure to
dtenativdy pursue a cause of action for persona injury under Mississppi’s
surviva gatute.

Id. at 843.
11. In deciding Richardson |, we nether overlooked or misapplied Wilks. We dated in
Richardson I:

Wedey argues that the dam for the pan and auffering as an element of the
wrongful death action should likewise be denied pursuant to Wilks v. American
Tobacco Co., 680 So.2d. 839 (Miss. 1996). In Wilks, the jury found that
cigarette smoking did not proximately cause the decedent’s deeth. The heirs
contended on appea they were a least entitted to the decedent’s lifetime
damages that the heirs believed were overwhelmingly proven to be caused by
cigarette  smoking. The hers cause of action was exclusvdy under
Missssppi’'s wrongful death statute. We hedd the persona injury action could
not be mantaned where it was not dternativdy clamed under Missssppi’s
survival datute. 1d. at 843.

The facts in Richardson's case reflect that the nurses negligent actions
exacerbated Whedless's condition and caused pain and suffering, even if that
negligence was not determined to be the ultimate cause of desth. Though the



aurviva statute is not specificdly cited in the complaint, the pleadings in this
case delineste two specific causes of action and are sufficient under our system
of notice pleadings. We hold that Richardson demonstrated a genuine issue of
materid fact requiring a trid on her separate cause of action for Whedess's
pan and wuffering.  Therefore, the circuit court ered in granting summary
judgment asto that clam.

807 So.2d at 1247. We note thet a the time of our decison in Richardson |, there remained
on the Court only three justices who had participated in Wilks. All three judices who
concurred in the Wilks decision aso concurred in the Richardson | decision.®

112.  Since our decison in Richardson I, we have decided Necaise v. Sacks, 841 So.2d 1098
(Miss. 2003). In Necaise, Charles Freeman commenced a medicd mapractice st for
chemicd burns sustained while undergoing chemotherapy treatment for cancer.  Freeman
subsequently died from causes unrdaed to any aleged medica negligence resulting in his
injuries which were the subject of the pending litigation. Freeman’s daughter, Nancy Necaise,
was subgtituted as a party in the circuit court action, was theresfter gppointed executrix of her
father's estate via a chancery court order, and was subsequently alowed by the circuit court
to file an amended complaint. However, the amended complaint did not maintain the pending
action in the name of the estate. In rdying on Richardson |, we alowed Necaise to maintain

the medical negligence suit even though she never named the estate asa party. 1d. at 1106.

®In fact one of those three justices in Richardson | concurred in part, and dissented in part, opining
that circuit court here erred in granting summary judgment at dl and that the entire case, both the survival
claim, as wdl as the wrongful death claim, should have been remanded back to the trial court for a plenary
trial on al issues. That justice was joined in his separate opinion by three other justices. In other words, all
nine justices on the Court in Richardson | agreed that at least the case must be remanded for a tria on the
survival claim.



113. Wedey correctly asserts severa factual differences in Necaise and the case subjudice.
In Necaise, the it was one for medical negligence and not wrongful death; the decedent
commenced the medica negligence suit during his lifetime Necaise was subgtituted as a party
pursuant to Miss. R. Civ. P. 25; Necaise opened the estate and received chancery court
authorization to prosecute her father’s persond injury suit prior to the runtning of the statute
of limitations the amended complant was filed prior to the expiration of the datute of
limitaions and, the defendants were specificdly notified that the suit was one for personal
inNury and not wrongful death.  However, notwithsanding any factud dissmilarities, our
decison in Necaise does nothing but undergird our decison in Richardson |, which was
decided with ful acknowledgment of our decison in Wilks. 807 So.2d 1247. Today’s
decison smply dlows the pan and suffeing dement, which was specificdly pleaded in the
origind complant in the case sub judice, to reman viable. Thus, Wedey's protestations
notwithdanding, we are satidied that by agan reaffirming our decison in Richardson |, we
are not casting Missssippi wrongful deeth litigation into a Sate of disarray.
114. Thus, dthough for reasons different than those stated by the circuit court, we agree with
the drcuit court’s ruling which had the practica effect of permitting the issue of Whedess's
pain and suffering to remain vigble.

I1. Timely Joinder/Substitution.
115. Miss. R. Civ. P. 17(a) statesin part that:

No action shdl be dismissed on the ground that it is not prosecuted in the
name of the rea party in interest until a reasonable time has been alowed after
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objection for rdification of commencement of the action by, or joinder or

subdtitution of, the red party in interest; and such raification, joinder or

subgtitution shdl have the same effect as if the action had been commenced in

the name of the red party ininterest.
This rule provides for a reasonable time upon objection for joinder of the rea party in interest.
Wedey fird objected to the wrongful death beneficiaries as being the proper party to
prosecute a it for the pain and suffering of Vivian Whedess on June 21, 2002. The tria
court, agreeing that the wrongful death beneficiaries were not the proper parties, granted
Wedey's Rue 12(b) motion to dismiss, dating that the only party who could bring such a
dam was the Edtate of Vivian Whedess. Thus pursuant to the express language of Miss. R.
Civ. P. 12(b) and Miss. R. Civ. P. 15(a), Richardson was entitted to amend her pleadings®
Therefore, three days later, Richardson began proceedings to open the Estate of Vivian
Whedess and to be appointed as Adminidratrix. Less than one month after the trid court

granted the Rule 12(b)(6) dismissa on an improper party, Richardson amended the complaint,

liding the real party in interest as the Edtate of Vivian Whedess and specifically pleading a

Although Wedley fervently asserts that in granting its motion to dismiss pursuant to Miss. R. Civ.
P. 12(b), the circuit court considered matters outside the pleadings, we disagree. Of course, if this were the
case, then the circuit court would have been required to treat the motion as one for summary judgment,
meaning that once the motion was granted, leave to amend could not be permitted. Miss. R. Civ. P. 12(b)
states in pertinent part that if a Rule 12(b)(6) mation is before the court, it must be treated as a Rule 56 motion
for summary judgment if “matters outside the pleading are presented to and not excluded by the court.”
(Emphasis added). We disagree with Wesley. There is nothing in the record before us which indicates that
the circuit court considered matters presented outside the pleading, and not excluded from consideration by
the circuit court. Indeed the circuit court’s opinion and order of July 22, 2002, and entered on July 23, 2002,
granting Wesley’s Rule 12(b)(6) motion to dismiss are unequivocal that it was not necessary to look beyond
the complaint.
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aurvival action. Pursuant to Miss. R. Civ. P. 17, the real party in interest joined the suit within
areasonable time after objection.

I1. Statute of Limitations.
916. Because this Court previously held in Richardson | that Richardson'sorigind
complaint contained a separate cause of action for surviva, the action was brought within the
appropriate two-year datute of limitation. Therefore, Wedey was properly placed on notice,
and thisissue is without merit.

V. Notice Plaintiff

f17. Inasmuch as the previous issues are dispositive, this Court need not address theissue
of “notice plaintiff” except to date that this new species of plaintiffs crested by the Lamar
County Circuit Court is not recognized in this State.
CONCLUSION

118.  While the trid court was correct in denying summary judgment as to the survival action,
we do not agree with its andyds. Richardson, as Adminidratrix, properly ratified and joined
the action by amended complant within a reasonable time after Wedey's objection that the
wrongful death beneficiaries were not the rea party in interest to prosecute a clam under the
aurvivd datute. We therefore dfirm the judgment of the Lamar County Circuit Court and
remand this case for further proceedings in that court consistent with this opinion.
119. AFFIRMED AND REMANDED.

SMITH, CJ., WALLER AND COBB, P.JJ., AND EASLEY, J.,, CONCUR.

RANDOLPH, J., DISSENTS WITH SEPARATE WRITTEN OPINION. DIAZ, GRAVES
AND DICKINSON, JJ., NOT PARTICIPATING.
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RANDOLPH, JUSTICE, DISSENTING:
CREATIO EX NIHILO

120. Although this is the second time this Court has ruled in this case, | am constrained to
dissent here and to plead that the error of Richardson | should be overturned. Richardson |
found that fact questions precluded a summary judgment on a persond injury dam. However,
where we must part ways with Richardson | is that the plantiff was not entitted to recover
those damages, or was any other plantiff or putative plantiff then in existence entitled to
recover those damages, for the decedent’s persona injury daims preceding her death. Stated
otherwise, the plantiff in Richardson | sought damages for another's persona injury dam,
which exdusvdy would belong to the putative estate of Vivian Whedess, which was
nonexigent at the time Richardson | was filed. Theen lies the flaw with the ruling in
Richardson | and in the case sub judice. Linda Richardson, neither as an individual nor as a
wrongful death beneficiary, possessed the right to recover damages for her mother's pain and
uffering.

721. As this Court found in Richardson |, there was a genuine issue of materid fact
concerning whether Whedess suffered more physicdly and incurred more expenses from the
falure of the nurdng daff as documented by Whedess's expert. Nonethdess, those clams
were exclusive to the edtate, had an edate been established. The named plaintiff(s) were not
entitled to those damages, and therefore, the defendant was entitted to summary judgment.

When this Court found in Richardson | that the origind complaint delinested two specific
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cause of actions which were sufficient under our system of notice pleadings, it was partidly
correct. But the Court erred, in my humble opinion, when it held that Richardson demonstrated
a genuire issue of maerid fact requiring a trid on her separate cause of action for
Whedess's pan and suffeing. That ruling cited neither legd precedent, nor common law, nor
case law, nor datutory law, and findly no rule to overcome the requirement that a plaintiff
must be entitled to the damages sought to have a vdid civil action. The right to recover
damages belonged exclusively to the estate, had one been established, which it had not.

922. The learned trid judge, in coping with this phantom dam, has described it asan
ethered survivd dam.  In its December 16, 2002, order, the trid court wrote: “Though the
Missssppi Supreme Court divined a survivd dam in the pleadings, (which managed to lay
hidden even to the drafter of those pleadings), there ill did not exist a party plaintiff to
collect those damages” (Emphasis added). The plaintiff acknowledged as much, when she
argued in the trid court that “the (tria) court should have recognized her error in not opening
an estate on Whedless and bringing the Uit as Adminidrator for the Estate when she origindly
filed suit back in 1998 and ordered her to do so.” (Emphass added). No student of the law
can serioudy question that a party must be in exisence before it can bring a civil action.
(M.RCP. 2. M.R.C.P. 8 requires that a pleading which sets forth a dam for rief dhdl
contan (1) a short and plan daement of the dam showing that the pleader is entitled to
relief, and (2) a demand for judgment for the relief to which he deems himsdf entitted. The

defendant properly chalenged the propriety of such claim by Linda Richardson.
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123. The trid court further noted in its order that in Richardson | this Court created anew
species of plantff, “ the notice plantiff,” which the mgority disputes. | must agree with the
learned trial judge. This Court’s finding that Linda Richardson, ether individudly or as a
wrongful death beneficiary, possessed a cause of action to recover damages for pan and
auffering of her deceased mother can best be described as creatio ex nihilo (“cregtion out of
nothing”).

124. On dly 22, 2002, the trid court granted defendant’'s second motion to dismissfinding
that even if a jury were to find that indeed Whedess had incurred pain and suffering, there
exiged no plantiff who could recover the damages dting Miss. Code Amn. 8§ 91-7-233 (Rev.
2004). A survivd action could only be brought by the adminidsrator of the estate. It was only
after the July 2002 ruling that Richardson elected to open an estate. Then on August 16, 2002,
without seeking leave of the Court, Linda Richardson filed an amended complaint, even though
her case had aready been dismissed by summary judgment.

725. The estate should have been opened in the beginning to pursue the surviva action, which
brings us to the second isstle.  Since no plaintiff entitted to seek damages exised when the
gatute of limitations expired, the datute clearly ran as to any clams for pain and suffering by
the edtate filed more than two years after the dleged tort. To find otherwise would permit a
putative plantff to wat for any number of years, then open an edate, file suit, and cite the
magority opinion as authority for the propostion that the statute only runs two years from the
date the estate comes into exisence, as opposed to from an dleged wrongful act. This would

be a preposterous result and should not be alowed in this case.
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926. Unfortunately, my colleagues failure to accept that Richardson neither individudly, nor
as a wrongful death beneficiary-possessed no separate cause of action in Richardson | for her

mother’s pain and suffering, as the claim belonged only to the putative estate, has confused our
body of law inthisarea.

27. For these reasons, | would overrule Richardson |, reverse the drcuit court’s denid of

summay judgment on the survivd dam, and render judgment for Wedey findly dismissng

that claim with prejudice.
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